I. AN INDEPENDENT FEDERAL JUDICIARY
At the time of the drafting of the Constitution, a full and functioning judicial system, with both trial and appellate courts, existed in each state. 6 There was general agreement at the constitutional convention, however, that some form of federal judiciary was also needed. 7 These would not be courts of general jurisdiction, but would be courts limited to those kinds of cases where it was important to have a judge free from local biases and allegiances. For example, federal judges could decide cases between states, or between citizens of different states, where the decision of a state judge would be suspect on the ground of bias toward his own state or citizen. Another important part of federal jurisdiction was over cases "arising under the Constitution and Laws of the United States," where the Supremacy Clause demanded that a judge put federal law above state laws and interests. s
The framers of the Constitution included several provisions designed to minimize local bias, and maximize the independence of federal judges. Federal judges are appointed by the president, with the advice and consent of the Senate, rather than elected by the populace or appointed by a state governor. 9 They serve for life ("during good Behaviour"), and can only be removed by the House and Senate through the cumbersome and little used impeachment process. 1O their remuneration may not be reduced during their term of office. II The provision for life tenure is of paramount importance to federal judges. They may be called upon to invalidate acts of Congress, the president, or state lawmakers. They may also be required to make decisions that are extremely unpopular with the voting public, such as requiring school busing to achieve desegregation, abolishing prayer in the schools, or enforcing the constitutional rights of criminal defendants. Unlike most state judges, who serve for a fixed term of years and then must either be re-appointed or re-elected, 12 federal judges do not have to worry about losing their positions by making the "wrong" decision. It is not surprising that in the struggle against segregation, civil rights activists in the middle of the twentieth century turned first to the federal courts. 13
In a recent round-table discussion among federal Court of Appeals judges, general agreement was voiced as to the overriding importance of life tenure for federal judges:
Life tenure, on good behavior, is certainly the strongest pillar to an independent judiciary As a practical matter, everybody knows that if you cross the guy that pays your salary, he might fire you. If you cross the people that voted you in they might vote you out. That is the difference between the legislative branch and the judiciary -the members of Congress are elected to represent the views of their constituents. Judges are not elected to espouse the view of the electorate but to make the right decisions, based on the Constitution and the laws. 14 While there is agreement among both judges and commentators that life tenure helps produce a more independent federal judiciary, there is not universal praise for this result. What some praise as "independence," others have criticized as "unaccountability.,, 15 Conservative critics argue that when activist judges reach out beyond the actual text of the Constitution (such as establishing the right to an abortion) the judiciary acts as an "unelected legislature.,,16
The basic problem is that federal judges have lifetime tenure, and they have the power to overrule almost any decision made by another branch of government, state or federal. Their decisions, not to mention their ethics, are lightly overseen by their colleagues. There is, naturally, some pressure on federal judges to do a good job because otherwise their reputation among their friends and colleagues [Vol. 14:667 would suffer. But even when overruling district judges, appeals courts are usually loath to criticize the judge below, since after all, they're all in the same business, often in the same building,for life, and have to get along together. 17
Although no federal judge has ever been impeached for issuing unpopular opinions 18 (as opposed to illegal conduct, which has led to thirteen impeachments and seven convictions),19 there have been some attempts to pressure federal judges with threats of removal. For example, in 1970, an attempt was made to impeach Justice William O. Douglas because of his writings arguing that urban riots could be a form of First Amendment -protected political expression. 20
Because federal judges may not be removed from office does not mean that they are entirely immune from being influenced by political pressure. In a recent, highly publicized case, a federal judge changed a ruling excluding evidence in a criminal case after being subjected to intense public criticism, not only from Republican members of Congress, but from President Clinton, who had appointed him?1 A White House spokesman called the decision "wrongheaded" and suggested that if the judge did not change his mind, the president might ask for his resignation?2 After the judge took the highly unusual step of holding a second hearing and reinstating the evidence, he was criticized by the New York Times for "caving in" to politicians and sacrificing judicial independence?3
Most states have chosen not to follow the federal model of life tenure for judges. In only three states are some appellate judges appointed for life. 24 In all others, judges serve for fixed terms, subject to re-election or re-appointment. 25 Although a number of states have modified the re-appointment or reelection process to make it less political, none of these provides the security and independence of the federal system. There is an ongoing debate as to whether this makes federal judges better able to hear certain constitutional claims, or whether there is now "parity" between federal and state judges. 26 Many civil rights lawyers, however, still generally prefer bringing sensitive civil rights cases to federal, rather than state, court. 27 17. Id 
II. THE JUDICIAL SELECTION PROCESS
There are four basic types of selection processes used by the various states: partisan election, non-partisan election, gubernatorial or legislative appointment, and what has become known as the "merit" selection plan. 28 The "merit" selection plan involves gubernatorial appointment from a list of candidates chosen by a nominating commission, with a retention election a year or two later.
A majority of the states (thirty-one) presently use some form of election to choose their judges: fourteen by partisan election and seventeen by non-partisan measures,z9 This was not the case, however, during the early years of the United States. All of the original thirteen states used appointment of judges, either by the legislature, the governor, or the governor and a small council. 30 The move to the election of judges came about during the mid-1800's, as part of the Jacksonian populist movement to wrest power from the political elites and return it to the people. 31 By the end of the nineteenth century, election of judges had led to a serious problem. As described by one writer:
Problems with the predominantly elected judiciary became apparent in the late 1800s and early 1900s. During that time, the emergence of strong political party machines in large urban areas and various states resulted in political bosses effectively hand-picking incompetent political hacks for judicial positions who then, through party-controlled elections, replaced otherwise competent non-politically favored judges. 32 These abuses led to a national reform movement, spearheaded by the American Bar Association and the American Judicature Society.33 One of the results of that movement was a merit selection plan, first adopted in Missouri in 1940, and some form of which is now used by ten states. 34 Under this type of plan, the governor makes judicial appointments, but he or she must choose one of several candidates selected by a non-partisan judicial commission. These commissions are usually composed of respected judges, lawyers, and lay persons selected from a number of sources. Judges are usually appointed for a one year term and then must face an uncontested yes/no retention election. This entitles them to a longer second term (between seven and twelve years) before they must again face a retention vote.
There is an ongoing debate between proponents of the merit selection process [Vol. 14:667
and those who favor elections in order to make judges more responsive to the pUblic?5 While party machines are not as much a problem as they were a hundred years ago, there are still significant problems with judicial elections, which may compromise the independence, integrity, and competence of elected judges. First, election campaigns have become very expensive propositions. 36 While judges are prohibited by the Model Code of Judicial Conduct from raising money themselves, it may be raised on their behalf by campaign committees?7 A significant amount of the money raised in judicial elections comes from law firms and attorneys who practice before the court, as well as political action committees that have an interest in matters heard by the court. 38 This results in at least the appearance of impropriety, if not actual conflicts of interest.
Judicial independence is also compromised when judges have to curry favor with party leaders and politicians in order to gain their party's nominations?9 In addition, having to endure the electoral process may deter the most qualified individuals from seeking judicial positions. It is already a sacrifice for many practicing lawyers to give up a more lucrative practice to accept a lower paying judgeship. To do so in order to engage in a rigorous election campaign without any certainty of obtaining the position is clearly a disincentive for many.40 For sitting judges, an extensive campaign requires them to spend considerable time away from their judicial duties. 41 Those who favor judicial elections usually cite the public's right to participate in the process of picking its judges. 42 It may be, however, that the American electorate is neither up to, nor interested in, the task. In many judicial elections voters know very little if anything about the candidates, and often cannot even name the sitting incumbent. 43 In partisan elections, they tend to vote along party lines and in non-partisan elections by ballot placement or name recognition. 44 This problem is exacerbated by the fact that the Model Code of Judicial Conduct limits the kinds of statements judicial candidates may make about cases and issues facing the courts. 45 Moreover, even in those states that elect their judges, the majority of judges are actually first appointed, rather than elected, to the bench. In those states, judicial 35 vacancies are usually filled by gubernatorial appointment. One study showed that fifty-three percent of judges in judicial election states were appointed to their first term. 46 Although such judges must stand for reelection at the next general election, they are often unopposed, because it can be difficult finding a qualified attorney to take on the risk of opposing a sitting judge. In Florida, for example, since 198685% of the state's 731 trial judges have faced no opposition at the polls.47 In many such states, gubernatorial mid-term appointments are not made from a choice of qualified candidates approved by a nominating commission, bringing the process full circle back to the patronage system elections were designed to replace. A recent case in Florida illustrates the problems with contested judicial elections. An attorney with only seven years experience unseated a popular county judge, who had held his position for more than sixteen years and had the support of the local bar and elected officials. The victor won by raising an unprecedented $150,000 and using the money for questionable television and direct mail ads, which have led to his facing discipline by the Florida Supreme Court for his campaign tactics. 48 Florida voters were given the opportunity to switch to a merit selection plan in November 2000, but in spite of support for the plan by the Florida Bar, it was overwhelmingly defeated at the polls.49
The merit selection process is not without its own set of problems. Great care must be exercised in the appointment process for and the eventual composition of the nominating committee, to make sure that it remains non-partisan and free from political pressure. The retention election that is part of this process also has its critics. Although the retention election is designed to remove politics from the process, while still giving the public some say, it may not always have that effect. Having a yes/no retention vote may actually make it easier for special interest groups to target a judge for removal if they disagree with his or her opinions. 50 Unlike the situation with contested elections, they don't face the often difficult hurdle of finding another qualified candidate to run in order to unseat an incumbent judge. Says one Florida lawyer involved in the process, "All you have to do in a retention election is get the public to say no to something that has to do with government. Unfortunately, that's getting easier and easier to do.,,51 The merit selection plans in some states were criticized at first for not identifying enough qualified minority candidates. 52 Although proponents of increasing the number of minority judges generally favor appointment and merit selection over 46 [Vol. 14:667 election, there is no agreement about which process best promotes this goa1. 53
In order for the public to make an informed choice in a retention election (or any election involving an incumbent judge for that matter), a judicial performance evaluation process needs to be in place. The ABA has developed standards for judicial evaluation programs that call for evaluation of judges by lawyers, other judges, court personnel, and litigants on such criteria as integrity, legal knowledge, communication skills, preparedness, attentiveness, proceedings control, managerial skills, punctuality, professional and public service, and effectiveness in working with other judges. 54 The ABA guidelines call for the evaluation process to be controlled by the state supreme court in order to protect judicial independence. 55 Besides informing the public during retention elections, other purposes of the programs are self-improvement of individual judges, effective assignment and use of judges, and improved design and content of judicial education programs. Unfortunately, however, only ten states have implemented comprehensive judicial evaluation programs. 56
Although the merit selection process is generally viewed as a better process by outside observers, only ten states have adopted it. 57 There may be several reasons for the low adoption rate. First of all, the judicial selection process is ensconced in many states' constitutions, making the process of change more difficult than passing ordinary legislation. 58 Also, it is usually difficult to garner politicians' support for a measure that will reduce their power and influence, especially in a situation like this where the negative effects of the present system are not immediately apparent to the general public.
While the judicial selection process varies from state to state, the process for selecting federal judges is fixed by the Constitution. As noted earlier, Article II of the Constitution specifies that that judges are appointed by the president "with the advice and consent of the Senate.,,59 This process was a compromise between those among the framers who favored appointment by the president and those who favored appointment by the Senate. 60 Appointment by the president was opposed as putting too much power in one person, whereas appointment by the Senate was considered unwieldy and impractica1. for the compromise that eventually prevailed, stated, "as the President was to nominate, there would be responsibility, and as the Senate was to concur, there would be security. ,,62
The actual practice of appointment by the president has varied among the different holders of the position. Most recent presidents have used their attorneys general to help them with the selection process. 63 For district court judgeships, members of the Senate from the state in which the court is located, have by custom been informally involved in the selection process. Usually, the senior senator of the president's party from that state gets to pass on a nomination to the president, and senators from that state of either party can veto the nomination.
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Normally, most presidents appoint federal judges who are of the same party and political ideology as themselves, and normally (at least until recent years) the Senate has gone along with the president's choices if the candidate was deemed qualified. 65 Thanks, however, to the provision for life tenure, federal judges, once appointed, are not beholden to the president who appointed them.
President Carter tried to move the process closer to a merit selection system. By executive order he created nominating commissions for each circuit for Federal Court of Appeals nominations, and persuaded senators from thirty states to create nominating commissions for district court appointments. 66 These commissions were supposed to send three to five names to the President from which he would choose his nominee. This process differed from the merit selection process used in some states, however, in that Carter appointed all of the members of the circuit nominating commissions himself and retained the right to choose a nominee not on the commission's list. This attempt at a merit selection process did not last long. It was abolished by his successor, Ronald Reagan. 67
For more than 120 years, the ABA has also been informally involved in the appointment process. All appointees are rated by the ABA's Standing Committee on Federal Judiciary as either "well qualified," "qualified," or "not qualified.,,68 The overwhelming majority of candidates have been found to be either "well qualified" or "qualified." Only twenty-six of 1,608 nominees between 1980 and 1996 were found to be "not qualified.,,69 While neither the President nor the Senate is obligated to follow the ABA's advice, a rating of "not qualified" usually results in the candidate being withdrawn or rejected.
Although the committee has sometimes been criticized as being either too [Vol. 14:667 conservative or too liberal, the president of the ABA maintains that "it is the only entity in the judicial selection process focused solely on professional qualifications.,,7o President Bush recently announced, however, that he would no longer ask the ABA to screen potential judicial candidates. This decision was applauded by conservatives, who have accused the ABA of a liberal bias.71
In recent years, partisan wrangling between the Senate and the president has led to problems in the process, which had deleterious effects on the federal court system. The Senate Judiciary Committee delayed holding hearings on many of Bill Clinton's appointees to the federal bench, creating dozens of unfilled vacancies, some for more than a year.72 The President blamed the Republican Senate for partisanship, while the Senate leadership blamed the President for creating the backlog by acting too slowly.73 Whatever the cause, the effect of so many vacancies on an already overworked federal bench has been considerable. 74
A separate controversy has arisen as to the proper role of the Senate in the confirmation process for nominees to the Supreme Court. This debate was, for the most part, prompted by President Reagan's nomination of Robert Bork in 1987. Judge Bork testified at a public hearing before the Senate Judiciary Committee for thirty-five hours over five days. He answered numerous specific and detailed questions about his judicial philosophy.75 Some have questioned whether the Senate overstepped its bounds as a matter of separation of powers and whether such detailed disclosure of judicial philosophy might compromise a justice's ability to remain unbiased on the court. 76
Two trends have come together in the twentieth century to create this problem: a move toward openness in the Senate confirmation process and more detailed scrutiny of nominees' judicial philosophy. Before 1929, the Senate met in secret session to decide judicial confirmations and did not normally call the nominees to testify.77 Starting in 1930, the hearings were made public and the nominees began to be "invited" to testify before the Senate Judiciary Committee. 78 In the latter part of the twentieth century, those hearings began to be televised. There was also a trend, during this period, of examining not only candidates' qualifications and character, but also their positions on controversial issues, such as abortion, affirmative action, the death penalty, and the rights of criminal defendants.
79
While some see this as a positive democratization of the process,80 others argue that it was the framers' intention that the Senate only investigate the qualifications and character of the president's nominee, leaving him free to appoint persons of whatever judicial philosophy he chooses. 8l Others take a middle ground, agreeing that the Senate may examine the judicial philosophy of a nominee, but should do so based on previous writings or statements. The Senate should not ask nominees to state publicly their views on issues that the Court is likely to face. 82
The reasoning for this position was described as follows:
The first concern is that statements made in the course of confirmation might skew actual decisions. A judge or justice may consciously or subconsciously feel compelled to decide cases in conformance with his or her answers to the appointing authority, thus voting differently than might otherwise have been the case. This is the problem of actual adjudicative partiality.
Even in the absence of actual partiality, it may seem to future litigants that a judge is bound to a predetermined outcome as a consequence of commitments apparently made during confirmation. This appearance of partiality is to be avoided in its own right. 83 The Model Code of Judicial Conduct provides that a judge "shall not, while a proceeding is pending or impending in any court, make any public comment.,,84 One interpretation of this is that although nominees may not respond to a question involving the facts of a case before the court or likely to come before the court, they may answer more general questions about their judicial philosophy, or even somewhat more specific questions about their views on controversial issues. 85 Some justices, however, have taken the position that all legal issues may eventually come before the court and therefore a nominee should not express an opinion on any question oflaw. 86 It is unlikely that this dispute will be settled in the near future, and it is reasonable to believe that Senate confirmations of Supreme Court nominees will continue to be public and controversial. The National Commission on Judicial Discipline and Removal referred to the problem of disciplining judges for illegal or unethical behavior as a walk on "the tightrope between independence and accountability.,,87 While judges must be free to issue unpopular opinions without fear of reprisal, there must be some reasonable method for punishing and/or removing from office those judges who have committed ethical or criminal violations, or in some other way have proven themselves unfit to serve. 88
Judges, both federal and state, enjoy almost complete immunity from civil damages liability for acts done while in office. 89 While all government officials receive some form of civil immunity, most receive only qualified immunity.90 This means that plaintiffs may recover if they can show that the officials knew or should have known that their acts were unlawful. 91 Judges, however, receive absolute immunity for any judicial acts, as long as they are not acting in the clear absence of all jurisdiction, even if they acted out of malice and with know ledge of the illegality of their acts.92 For example, if a judge agrees or conspires with one party to a lawsuit to decide a case a certain way, that would be covered by the immunity. 93 This immunity applies even if the judge has violated the constitutional rights of a litigant. The Supreme Court has held that this common-law immunity survived the passage of 42 U.S.c. § 1983 even though the statute provides for civil liability against "any person ... acting under color of state law" who violates the constitutional rights of another. 94 The main purpose of judicial immunity, according to the Court and most commentators, is to protect judicial independence. 95 The Court has stated that a judge, who must decide all cases brought before him, "including controversial cases that arouse the most intense feelings in litigants ... should not have to fear that unsatisfied litigants [will] hound him with litigation charging malice or corruption.,, 96 Some have argued that absolute immunity, which completely deprives an injured party of any compensation, is too drastic a measure and not necessary to protect judicial independence. They posit that absolute immunity need not be 87 granted to all judges in all circumstances no matter how outrageous their conduct. 97 In any case, absolute immunity remains the rule in most American jurisdictions. 98 Judges are not, however, immune from criminal prosecution, even for acts committed while carrying out judicial duties. 99 Judges may be prosecuted for soliciting or accepting bribes, or engaging in other forms of corrupt behavior. In such cases, the need for protecting judicial independence is outweighed by the need to protect the public from criminal behavior. 100 This is not to say that there is no separation of powers problem when a member of the judiciary is investigated and prosecuted by a member of the executive department. In fact, some have argued that criminal prosecution and incarceration of sitting federal judges before their impeachment is unconstitutional. 101 The fact that the judge would be prevented from hearing cases if incarcerated is said to violate the constitutional requirement that judges may only be removed by impeachment. 102 Several federal judges have tried to block their prosecutions using this argument, but have failed. 103 The opposite side of this problem is the dilemma of what to do with a federal judge who has been convicted of a serious criminal violation but has not been impeached. Several federal judges were convicted of serious criminal violations in the 1980's and 1990's but refused to resign and continued to receive their salaries, even while in prison. 104 This required the House of Representatives to initiate impeachment proceeding against them and the Senate to conduct a trial.
Even though the Senate used an expedited procedure where a special committee of twelve senators heard all the evidence and only excerpts were presented to the full Senate, it still occupied the Senate for a significant amount of time. 105 In the case of District Judge Harry E. Claiborne, who had already been convicted of tax fraud and sentenced to two years in prison, the full trial before the committee consumed eight legislative days and the truncated trial before the whole Senate took three. 106 This expedited procedure was challenged in court as a violation of the [Vol. 14:667 constitutional requirement that the Senate "try all Impeachments.,,107 The Supreme Court held that the conduct of impeachment trials is committed for final decision by the Senate and that the judge's claim was therefore non-justiciable. 108
The length and expense of even the expedited trial process have led some to call for further reforms, such as immediate loss of pay upon conviction of a felony and an even more truncated procedure giving collateral estoppel effect to criminal convictions. 109 Such solutions, however, do not have universal support, and might require a constitutional amendment. 110 At both the federal and state level, impeachment has proved to be an unwieldy and insufficient method of disciplining judges. Under the Federal Constitution and under most state constitutions, it may only be used for serious criminal behavior and can only result in removal of the judge. III There is no provision for less serious violations or for less onerous punishment. This situation led to the development of the ABA Model Code of Judicial Conduct. Almost all states and the federal government have adopted a code of conduct based closely on either the 1972 or 1990 version of the ABA Code. I 12 In addition, each jurisdiction has adopted judicial conduct organizations to enforce it. 113 The 1990 more. 115 The substantive scope of these rules is very broad and the prohibitions are numerous and detailed. It is beyond the scope of this essay to discuss them at length. The Model Code of Judicial Conduct does not itself prescribe an enforcement mechanism, but by 1981, every state had established a judicial conduct organization. 116 These are designed to investigate, prosecute, and adjudicate instances of judicial misconduct. In some states they may impose a sanction themselves, but in most others they may only recommend it to a higher body, usually the state supreme court. I 17
The enforcement mechanisms are designed to minimize the threat to judicial independence. The main way that this is done is through judicial self-regulation. In each state, judges are included as members of the conduct organization, and in many states, judges constitute a majority of the ethics commission. I I 8 Moreover, all sanctions can be appealed to a court, often the state supreme court. 119 Having judges essentially regulate themselves is thought to be less threatening to independence than if it were done by members of the executive or legislative branch. 120 This self-regulation, however, sometimes leads to charges that judges tend to protect one another and not enforce the Code stringently enough.121
Another point of criticism is that in most cases, the state judicial ethics commissions' investigations and proceedings are conducted in secret. All states have a requirement that the commission's actions be held confidential while it is investigating a complaint. 122 This is entirely justifiable to protect the reputation of judges who are falsely accused by disgruntled litigants. However, the majority of states carry this confidentiality even further through the process. Only twenty-two states allow public disclosure after the commission makes a finding of probable cause and files formal charges against a judge. 123 The rest of the states keep the matter confidential until the commission has found that a violation has occurred and makes a recommendation of sanctions to the state supreme court, and ten states only permit disclosure after the supreme court has actually issued a sanction. 124 This extended confidentiality has been criticized as unnecessary, and may erode public confidence in the process. 125
The situation with federal judges is similar, but as in other areas, is impacted Unlike many state commissions, however, federal judicial councils were not given the power to remove judges from the bench, since federal judges may only be removed through impeachment. The councils can issue a range of sanctions, including private or public censure, recommendation of impeachment proceedings, and temporary suspension of a judge's caseload. 128 This last sanction has been challenged as an unconstitutional removal, but its constitutionality has not been settled. 129
IV. GENDER AND RACIAL BIAS
An issue that has received considerable attention in the last twenty years is whether the judicial system and the judges who run it are biased against women and minorities. The issue of gender bias in the courts came to the fore in the 1970's, when law schools first started graduating significant numbers of women. At that time, the American judiciary was almost entirely male, and women lawyers began to complain that both they and their clients were being treated unfairly because of their gender. Some of this unequal treatment came from discriminatory substantive laws, many of which have been gradually reversed through litigation or legislation. 130 But there was also the problem of unequal, discriminatory treatment by male judges who were unused to having female attorneys practicing before them.
In 1988, the Conference of Chief Justices passed a resolution encouraging all chief justices to establish task forces to study gender bias in and minority concerns about the justice system.
l3I By 1999, thirty-nine state supreme courts had established task forces to address gender bias in the courts, and twenty-seven to address racial and ethnic bias.132 Similar task forces were also formed in a number of the federal circuits. 133
Most of these task forces found and documented numerous instances of gender and racial bias within the court system. 134 These examples ranged from judges addressing women attorneys by their first names and male attorneys by their surnames, to clearly sexual comments made to female attorneys, to outright instances of sexual harassment. 135 Many court systems have begun to try to implement some of the recommendations made by these task forces to remedy the problem. 136
Many task force reports recognize that, as a first step, it is important that state supreme courts issue a clear statement that gender and racially biased conduct will not be tolerated. 137 These statements should be codified into the rules of the court. The 1990 revision of the ABA Model Code of Judicial Conduct declares that a judge "shall perform judicial duties without bias or prejudice," and that a judge "shall require lawyers in proceedings before the judge to refrain from manifesting, by words or conduct, bias or prejudice.,, 138 Although not all states have adopted the 1990 revision, several appellate courts have recently reversed decisions made by judges who have used language showing racial or gender bias. 139 For example, the South Carolina Supreme Court reversed a conviction because the judge had referred to the defendant's attorney as "a pretty girl ... a nice girl ... young.,,140
Most experts have realized, however, that "[e]ducation is perhaps the single most crucial component in working toward the goal of a gender-fair system.,,141 Many state supreme courts have instituted gender and racial awareness programs for their judges. 142 Perhaps in part because of these programs, there has been an increased awareness by judges of issues of gender and race. Judges are becoming less likely to make overt comments of an objectionable nature. 143 But that does not mean that the problem has disappeared. Judicial attitudes and stereotypes may be deeply ingrained and may manifest themselves in more subtle ways.
One example of how judicial attitudes about race may affect fairness involves sentencing disparities between blacks and whites. Unlike the situation with gender bias, there have been many fewer instances of overt racist statements made by judges, and where they have occurred they have usually led to reversals and/or judicial discipline. l44 But that does not mean that racism, or racial [Vol. 14:667 stereotyping, whether conscious or unconscious, does not affect American justice. American judges have traditionally had fairly broad discretion over the length of sentences they can hand down for any given crime. 14S Some studies have suggested that African Americans are more likely to be sentenced to prison or to longer prison terms than similarly situated white defendants for the same crimes. 146 The United States Supreme Court referred to race based sentencing disparities as "an inevitable part of our criminal justice system.,,147 The Court, however, refused to declare the death penalty unconstitutional in the face of clear statistical evidence showing that the race of the perpetrator and victim greatly affected whether the defendant was given a death sentence or not. 148 One way to mitigate the problem of disparate treatment of minorities would be to have more minority judges on the bench. Yet that process is proceeding very slowly. One study showed that as of 1995 only 4.1 % of state-court judges were African American. 149 Another proposed remedy to disparity in sentencing has been stricter sentencing guidelines for judges, with mandatory sentences for certain crimes. ISO But sentencing guidelines have created their own problems. In one sense the discretion has merely been transferred from the judge to the prosecutor, who still has great flexibility as to what crimes with which to charge the defendant. IS I Also, some guidelines themselves have been criticized as racist; one example being the harsher mandatory sentences for crack, which is a "black" drug, than for powder cocaine, which is a "white" drug. Making the judicial system in the United States gender and racially neutral is a complicated problem that will not be solved by anyone solution. Although better screening of judicial candidates for racism and sexism, and better education for sitting judges in these areas will help, it will not alone solve the problem.
V. JUDICIAL EDUCATION
As mentioned in the section above, almost every task force that has studied the problem of gender bias in the courts has concluded that educational programs for judges on this issue is of paramount importance in addressing the problem. 153 Judicial education is also necessary for other reasons.
In the United States, unlike many civil-law countries, there is no educational and career track for judges separate from that for lawyers. 154 Most judges are chosen from the ranks of practicing attorneys. Although a few may have harbored long-held dreams of becoming judges, at the time that they attended law school almost all of them intended to become lawyers, rather than judges. It is often said that American law schools teach students to "think like a lawyer.,, 155 The thought processes and skills of a lawyer are not necessarily similar to those of judges. Lawyers are taught to identify issues, develop arguments for their clients, and represent their clients' interests vigorously. Judges must learn not to take sides, to listen carefully to arguments presented by lawyers, and then choose which one is correct. They must also learn to control firmly yet fairly the partisan conduct of the lawyers who practice before them. In addition, judges must be familiar with a broad range of substantive law. Many lawyers tend to practice in one specific area, such as criminal law, or medical malpractice, or commercial law. Most judges, however, will hear cases in all areas of the law, and must, therefore, have a broader knowledge of the substantive law.
Starting about forty years ago, numerous agencies have been established to provide continuing legal education for judges. 156 By statute, Congress has established the Federal Judicial Center,157 which is responsible for educational programs for federal judges, and also the State Justice Institute,158 which has the same responsibility for state court judges. In addition, nearly every state has established an agency responsible for judicial education. 159 The Judicial Institute of Maryland is a good example of such a court-created judicial training center. 160 It is run by a board of directors, composed of judges from each level of trial and appellate courts, and a representative from each of the two law schools in Maryland and from the organization that provides continuing legal education to attorneys.161 Each year, the Judicial Institute holds numerous seminars in various substantive areas of the law. Whenever possible, these courses are taught by fellow judges who have developed an expertise in that [Vol. 14:667 field. 162 One of the most important programs developed by the Institute is a mandatory orientation program for all new trial judges. 163 This involves the appointment of an orientation committee of three judges responsible for implementing an intensive ten-day on-the-bench training program for each new judge. This program includes visits to prisons and detention centers, and meetings with representatives from referral agencies and parole and probation employees. The cornerstone of the program is six days of bench duties held jointly with different, experienced judges. The new judge is also presented with educational materials and is required to attend a general seminar for newly appointed judges. Such a program should help immensely in the transition from attorney to judge.
CONCLUSION
This Article has attempted to survey the various factors that influence the fairness, independence, and competence of state and federal judges. Some of the factors that operate to affect these characteristics are complicated and controversial. One's view of how successful the state and federal governments have been in attaining these ideals depends on one's view of the fairness of the judicial system as a whole. It is clear, however, that the system can only be as fair as its judges. Therefore, the issues discussed in this Article will continue to be studied, written about, and debated by scholars, politicians, and others interested in our system of dispensing justice.
